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TAXES AND APPROPRIATIONS BY THE 
FEDERAL GOVERNMENT. 





Mr. Justice Miller said (Loan Assch’n. v. 
Topeka, 20 Wall. 663, 22 Fed. 455): “Of 
all the powers conferred upon government, 
that of taxation is most liable to abuse.” 
Chief Justice Marshall said (McCulloch 
v. Maryland, 4 Wheat 431,) that “the 
power to tax is the power to destroy.” Mr. 
Justice Miller also said (id. 655) “the power 
to tax is therefore the strongest, the most 
pervading, of all the powers of goverment, 
reaching directly or indirectly, to all classes 
of the people.” 

With these authoritative leading thoughts 
before us, the study of federal taXation will 
be further assisted by a convenient division 
of the subject into two phases, viz. the 
“levy” and the “disbursements.” Though 


wholly different in conception and applica- | 


tion these two governmental activities have 
a common terminal. The comments pres- 
ently to be made need not necessarily carry 
one into the rich arguments of Mr. Story 
(Work on Constitution, § 930) nor of his 
antipodes, John Randolph Tucker (Work 
on Const’n § 288) interesting and edify- 
ing as are the thoughts of those great 
masters of American Constitutional history, 
unless one persists in being uselessly tech- 
nical. There may also be put to one side 
Mr. Madison’s notes of the proceedings of 
the Convention (Madison Papers 1485—8) 
as evidencing the final compromise inten- 
tion of the Delegates. Modernity has put 
its own interpretation upon it and we are 
therefore obliged to confront a condition 
and not a theory, until the old and true 
school once more comes into ascendency, 
through doctrinal and economic influences 
moving a great but complaisant people. In 
other words, political expediency has sup- 
planted constitutional limitations in reg- 
ulating Federal taxation and expenditures. 

As a matter of fact we venture to assert 
that the record of what transpired in the 





convention and the words eventually agreed 
upon give but meagre help to contempo- 
raneous interpretation. The words, “the 
general welfare,” inadvertently or inten- 
tionally open the door to modernity for a 
free and liberal interpretation, of which 
full advantage has been taken. Political 
parties, as well as great constitutional 
scholars have divided as to their meaning 
and the limitation they placed upon Con- 
gressional expenditures. Mr. Story led the 
Hamiltonian school of thought and wrote 
liberally and boldly. Mr. Tucker, with 
equal ability, conviction and earnestness, 
spoke for those believing in restricted 
Federal taxation and expenditures. While 
these profound scholars were burning the 
midnight oil and enlightening a nation of 
intellectual people, seeking and desiring the 
truth, political expediency furnished its 
own definition of “practical politics” by 
throwing wide the doors of the national 
treasury to any object that could supply 
votes in return. That act demanded a 
heavy levy, and the search for subjects has 
expended the limit. One often wonders 
whether the shades of Tucker and of Story, 
as they look upon the legislative squander- 
ing of the public funds in the useless dredg- 
ing of creeks, the extravagant post-office 
buildings in villages, or the munificent gifts 
to charity, are sad, shocked, surprised or 
indignant or, whether they reread their 
erudite utterances, and whimsically ac- 
knowledge the tragic joke played upon 
them by “practical politicians”. So, being 
confronted by a condition and not a theory, 
the first phase of the tax inquiry may fit- 
tingly be concluded in the words of Mr. 


Justice Miller (Loan Co. v. Topeka, supra 


663) that “given a purpose or object for 


which taxation may be lawfully used, and 


the extent of its exercise is in its very 
nature unlimited.” 


Except in the public defense, there must 
in the nature of things be a constitutional 
limitation upon the expenditure of public 
monies derived from taxation. There was 
a unanimity of sentiment in that respect 
amongst the delegates to the Constitutional 
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Convention. Although the Tucker and 
Story. schools stand so far apart as to 
liberality of purpose they agree that there 
is and should be a limitation to the “general 
welfare’ exit from the public treasury. 
This accord arises from the accepted theory 
of the obvious limitation arising from dele- 
gated powers. The federal government is 
but the agent of sovereign states and not a 
principal exercising its own will. They 
agree as to economic danger lurking in 
political extravagance and they partially 
agree to Mr. Madison’s interpretation. 
(Madison’s Message Mch 3, 1817). 


But, with all due respect, the arguments 
of Mr. Justice Miller are the most satisfy- 
ing because of their strong appeal to reason 
—to common sense. Said he (Loan Assc’t’n. 
v. Topeka, supra p. 655): “The theory of 
governments, State and National, the legis- 
lative and the judicial branches of these 
governments are all of limited and defined 
powers. There are ‘limitations on such 
powers which grow out of the essential 
nature of all free governments; implied 
réservation of individual rights, without 
which the social compact could not exist, 
and which are respected by all governments 
entitled to the name.” 


This philosophical and scholarly jurist 
then points out that in most cases where 
taxes are levied, they are used for “the sup- 
port of the government, the prosecution of 
war and the national defense” and that in 
such cases no Imitation is safe. But de- 
clared he “to lay with one hand the power 
of the government on the property of the 
citizen, and with the other to bestow it upon 
favored individuals to aid private enter- 
prises and build up private fortunes,is none 
the less a robbery because it is done under 
the forms of law and is called taxation. 
This is not legislative. It,is a decree under 
legislative forms. Nor is it taxaton”. 


Quoting Webster’s dictionary that, 
“Taxes are burdens or charges imposed by 
the legislature upon persons or property to 
raise money for public purposes’, he reaches 
the conclusion that, “we have established, 








we think beyond cavil, that there can be no 
lawful tax which is not laid for a public pur- 
pose.” that is to say, taxation is legal for 
revenue only. 

Accepting Mr. Justice Miller’s conclusion, 
as every unselfish person will, as the true 
definition of American taxation policy, the 
second phase of our inquiry resolves itself 
into defining the American meaning of “a 
public purpose”. But, reviewing some per- 
tinent sentiments will be helpful. Marshall, 
in Gibbons vy. Ogden (9 Wheat 199), de- 
clared that “Congress is not empowered 
to tax for those purposes which are within 
the exclusive province of the states.” That 
is most helpful in reaching a conclusion by 
the process of elimination. Judge Cooley 
(Const’l. Law p. 59) and John Randolph 
Tucker (Const’l. Law § 233) approaching 
from another angle, concluded that the 
Fifth Amendment “involves the negative 
of power to take private property for pri- 
vate use without compensation”. 

In seeking a definition of a “public pur- 
pose” assistance is found in individual 
thought only, for men disagree. The 
Michigan Court (People v. Salem 20 Mich. 
452, 5,4 Am. Rep. 400) held that “‘it has no 
relation to the urgency of the public need, 
or to the extent of the public benefit which 
is to follow. It is merely a term of classifi- 
cation to distinguish the object for which, 
according to settled usage, the government 
is to provide for those which, by the like 
usage, are left to private inclination, interest 
or liberality.” Mr. Justice Miller, as we 
have seen, denied the right of the City of 
Topeka. to aid a building and loan associa- 
tion in its efforts to encourage much needed 
building. “It therefore becomes the duty of 
the courts to interpose for the protection 
of the rights of the citizen, wherefore in 
final analysis the limitation upon taxation 
is a.matter of judicial interpretation, as well 
as of legislative power.” We venture to 
suggest a recrudescence of the old judicial 
activity in this respect. 

Mr. Tucker (id. § 233) points out in- 
teresting cases involving both humanity and 
economics. The Maine Supreme Court de- 
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nied the right of a town to invest in certain 
mills, although secured by a mortage and 
ratified by the legislature (Allen v. In- 
habitants 6 Me. 124). The Massachusetts 
Court denied the right of the Legislature 
to authorize the City of Boston to aid suf- 
ferers of the disastrous fire of 1872, al- 
though secured by mortgage. (Lowell v. 
Boston 111 Mass, 484; Jenkins v. Saunders 
103 Mass. 74; Curtis v. Whipple 24 Wisc. 
350) While a review of other cases would 
prove most interesting reading, a survey 
can be had from the list in “Words and 
Phrases” and other available sources. 

In respectfully directing the attention of 
the Bench and Bar to a necessary [imitation 
upon taxation and appropriations, an effort 
has been made to develop the duress of the 
judicial power, arising under the “checks 
and balance” theory of the Constitution 
whereby, not only the Executive with his 
veto, but the Courts with their restraining 
power, may prevent too great a departure 
and consequent financial oppression. But 
the modern disposition of the Executive 
and a noticeable tendency of the Courts 
not to interfere with the Legislative De- 
partment, connotes a mental attitude some- 
what alarming to the orthodox constitu- 
tional student. Manifestly such a course 
means government of men and not of law, 
a rule of expediency and not of the Con- 
stitution. Under these circumstances one 
feels constrained to direct attention to the 
fact that there is such a thing as the natural 
rights of man, which, under any govern- 
ment he creates, may not be invaded. Said 


‘Mr. Justice Miller (supra at p. 664 L. Ed. 


461: 

“It must be conceded that there are such 
rights in every free government beyond the 
control of the State. A government which 
recognizes no such rights, which held the 
lives, the liberty and the property of its 
citizens subject at all times to the absolute 
disposition and unlimited control of even 
the most democratic depository of power, 
is after all, but a despotism. It is true it is 
the despotism of the many, of the majority, 
if you choose to call it so, but it is none the 
less a despotism. It may well be doubted 
if a man is to hold all that he is accustomed 


to call his own, all in which he has placed 
his happiness, and the security of which is 
essential to that happiness, under the un- 
limited dominion of others,whether it is not 
wiser that this power should be exercised 
by one than by many”. re 

If that may not be so, then is it not safer, 
surer and saner that this power be limited 
by deliberate, judicial reasoning than by 
selfish, political expediency—in corrupt par- 
liamentary language, “‘logrolling?” 

Tuomas W. SHELTON. 








NOTES OF IMPORTANT DECISIONS 


APPOINTMENT OF AGENT BY FOREIGN 
CORPORATION FOR SERVICE OF PRO- 
CESS WITHIN STATE (GIVES JURISDIC- 
TION ONLY AS TO CERTAIN SUITS.— 
When a foreign corporation appoints an agent 
for service of process as” required by state 
statute it takes the risk of the construction 
of such statute as authorizing service on the 
agent in any suit against the corporation.- 
However, the appointment will not, unless the 
statute expressly or by local construction so 
provides, give jurisdiction in suits in respect 
to transactions by the corporation elsewhere. 
So held in Robert Mitchell Furniture Com- 
pany v. Selden Breck Construction Company, 
42 Supreme Court 84. 

The Court was construing the Ohio Statute 
(Ohio General Code, § 181) and held that the 
statute indicates that liability for such service 
is limited to suits because of transactions 
within the state, so that a district court in 
Ohio acquired no jurisdiction over a foreign 
corporation by service on the corporation’s 
agent in a suit with respect to a contract made 
in Chicago and to be performed in Michigan. 
Ta part the Court said: 

“An annual report is required by Gen. Code, 
§ 5499, for foreign corporations for profit doing 
business in the state. The defendant filed such 
a report in July, 1919, after the service, and 
no doubt would have been ready to bid upon 
Ohio contracts that seem to it tempting, as it 
had done in.the past. The plaintiff contends 
that these facts show that it was doing business 
in Ohio when the writ was served. The de- 
fendant says that the report was necessary for 
the ascertainment of taxes due from it for the 
last financial year, but it may be assumed that 
the wish to keep open the possibility of further 
employment was a contributing motive. It did 
nothing, however, and it contends that merely 
watching from outside for a chance was not 





| enough to bring it into the trap. If it had 
withdrawn from the state the agency of Nash 
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did not extend to receiving service in a suit 
upon a contract made and to be performed as 
this was. Chipman, Ltd., v. Thomas B. Jeffery 
Co., 251 U. S. 373, 40 Sup. Ct. 172, 64 L. Ed. 314. 
The defendant relies upon the analogy of that 
case. 

“The purpose in requiring the appointment 
of such an agent is primarily to secure local 
jurisdiction in respect of business transacted 
within the state. Of course when a foreign 
corporation appoints one as required by statute 
it takes the risk of the construction that will 
be put upon the statute and the scope of the 
agency by the state court. Pennsylvania Fire 
Insurance Co. v. Gold Issue Mining & Milling 
Co., 243 U. S. 93, 37 Sup. Ct. 344, 61 L. Ed. 610. 
But the reasons for a limited.interpretation of 
a compulsory assent are hardly less strong 
when the assent is expressed by the appoint- 
ment of an agent than when it is implied from 
going into business in the state without ap- 
pointing one. In the later case the implication 
is limited to business transacted within the 
state. Simon v. Southern Ry. Co., 236 U. S. 
115, 131, 132, 35 Sup. Ct. 255, 59 L. Ed. 492. Old 
Wayne Mutual Life Association v. McDonough, 
204 U. S. 8, 22, 23, 27 Sup. Ct. 236, 51 L. Ed. 
345. Unless the state law either expressly or 
by local construction gives to the appointment 
a larger scope, we should not construe it to 
extend to suits’ in respect of business trans- 
acted by the foreign corporation elsewhere, at 
least if begun, as this was, when the long 
previous appointment of the agent is the only 
ground for imputing to the defendant an even 
technical presence. Chipman, Ltd., v. Thomas 
B.Jeffery Co., 251 U. S. 373, 40 Sup. Ct. 172, 
64 L. Ed. 314. The indications of the Ohio 
Statutes, so far as they go, look to liability 
incurred within this State. Gen. Code, § 181. 
As we know of no decision to the contrary 
by the Supreme Court of Ohio, we are of 
opinion that the service upon Nash was bad.” 








WORKMEN’S COMPENSATION— 
INJURY DUE TO CRIMINALS. 





An employe is undoubtedly in somé de- 
gree of danger, at all times, of sustaining 
an injury due to the existence or to the 
operations of the criminal ciass. This is a 
danger common to the public at large, but, 
nevertheless, injuries received from as- 
saults by robbers or highwaymen may be 
injuries, or injuries resulting “from acci- 
dent, arising “out of” the employment, so 
that compensation may be awarded under 
the Workmen’s Compensation Acts. 

Criminals are not like influenza germs, 
apt to be found at any place at any time. 
They have their haunts, and they select 
certain locations for their operations, and 





they have definite objects, sometimes, for 
example, the stealing of an automobile. It, 
therefore, happens that an employment 
will subject the employe to the hazard of 
injury, from criminals, to a greater degree 
than that to which he is exposed in com- 
mon with the general public. 

This situation is generally recognized by 
the courts. Accordingly it has been held 
that the accidental killing of a night watch- 
man by a police officer pursuing a burglar, 
arises out of the employment, although the 
burglar had not entered, nor intended to 
enter, the building.* 


There are various dangers which are in- 
cident to a street or highway. There is 
danger of slipping and falling on the street, 
and sustaining an injury thereby. Such 
an injury or accident would be one arising 
out of the employment if the employe had 
been required to use such street or highway 
at the time. Thus, it has been held, that 
a salesman, whose duties required him to 
go from place to place within a city, neces- 
sitating the use of streets, who was injured 
by slipping on the street, was injured as 
the result of an accident arising out of the 
employment. In another case, where the 
decision is the same, the salesman was in- 
jured by a truck upon a street.* Suppose 
that instead of being struck by a truck, he 
was hit by a running burglar, who was 
fleeing from an officer, or- that he was 
struck by a stray bullet fired by a bandit. 
The result should be the same. It is the 
employment that placed him in danger, and 
it is immaterial that members of the gen- 
eral public were exposed to the same risk 
when using the street. 

Cases are bound to arise where there 
is an injury due to robbers. If an em- 
ploye is held up and robbed, and injured 
during the occasion, while walking home 
from his work, he is not entitled to com- 


(1) Heidemann v. Tel. Co. (N. Y.), 130 N. E. 
302. 

(2) Schroeder v. Ind. Comm. (Wis.), 173 N. 
W 328. 

(3) U.S. Casualty Co. v. Hardware Co. (Wis.), 
184 N. W. 694. 
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pensation, for the reason that “walking 
home” is never regarded as a part of the 
duties of an employment. However, if the 
employe is held up and robbed in a locality 
to which he has been sent as a collector, 
the accident would arise out of the employ- 
ment, notwithstanding one decision to the 
contrary.* Contrary to the reasoning of 
that decision, it has recently been held, and 
rightly so, that an injury to a bartender 
in a saloon, who was struck in the eye with 
a drinking glass, thrown by a drunken man, 
was an injury arising out of the employ- 
ment.° The drunken man in question did 
not know the nature of his act. He evi- 
dently did not select the saloon as a place 
for throwing glasses. A robber, however, 
might select the saloon as a place for his 
operations, and in consequence thereof, an 
employe of the saloon may be injured. That 
would be an injury arising out of the em- 
ployment, for the reason that the employ- 
ment caused the injured employe to be in 
the particular locality selected by the rob- 
ber. The employe was required to be 
where the danger was, and it was a danger 
which could readily have been contemplated 
by both employer and employe at the be- 
ginning of the employment. The conclu- 
sion just announced is in accord with the 
decisions.® 

If an employe is employed to guard 
property, or the employment requires the 
carrying of money or property, and he is 
attacked by a robber who knows of such 


property and seeks to obtain it, the injury, 


if any results, arises out of the employ- 
ment. There is probably no controversy 
over this proposition, since the assault 
would be of such a character, carrying with 
it such motives, that it is likely to happen 
because of the nature of the employment.’ 
(4) Schmoll v. 
150, 97 Atl. 723. 


(5) State v. Dist. Ct., 134 Minn. 16, 158 N. 
W. 713. 


(6) Foley v. Home Rubber Co., 89 N. J. L. 
474, 99 Atl. 624. In re Harraden, 118 N. E. 142. 
Stansberry v. Monitor Stove Co. (N. J.), 114 
Atl. 150. Ind. Comm. v. Aetna Co., 64 Colo. 480, 
274 Pac. 689. 


Weisbrod Co., 89 N. J. L. 





A proposition that is likely to be con- 
troverted is this: That an assault com- 
mitted by a robber or burglar arises out 
of the employment where the criminal does 
not know who his victim is, what his em- 
ployment is, or what are likely to be the 
fruits of the robbery or burglary. If a 
case like this arises, the employer and the 
insurer will seek to defeat compensation on 
the ground that the hazard to which the 
victim was exposed was one common to 
the general public, and not peculiar to the 
employment. 

If both employer and employe contem- 
plated that the latter might be injured by 
criminals because exposed to danger from 
them by reason of the employment, an at- 
tack by criminals would be held to arise 
out of the employment, by the same course 
of reasoning which held an accident to be 
one arising out of the employment where 
an employe lost his life in the sinking of 
the Lusitania, while he was traveling as a 
salesman.*® 

Suppose, however, neither party con- 
templated any attack by criminals, and the 
employment was regarded as safe from 
them. Circumstances, of course, would 
control. the results. If a salesman is re- 
quired to traverse the highways in a law 
abiding rural district, he is not likely to be 
attacked by highwaymen. Yet a criminal 
may choose a peaceable highway on which 
to operate, or he may just happen to be 
upon such a highway. If the salesman is 
on the highway, in the course of his em- 
ployment, and the employment requires the 
use of highways, and he is assaulted by a 
highwaymen, the assault arises out of the 
employment. There is a causal connection 
between the conditions under which the 
salesman is required to pursue his employ- 
ment, and the assault by the highwayman. 

No case like the last one described has 
been reported, but the conclusion the writer 

(7) See note on assaults in Workmen’s Com- 


pensation cases in 15 American Law Reports, 
589. 


(8) Foley v. Home Rubber Co., 89 N. J. L. 
474, 99 Atl. 624. 
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reaches is imperative. If the salesman falls 
into a mudhole and injures himself, the 
accident arises out of the employment. If 
his automobile skids and he is hurt, the ac- 
cident arises out of the employment.’ It 
ought not to make any difference what is 
the agency which directly causes the in- 
jury, whether a mud hole, a skidding auto, 
a piece of ice, or an unexpected highway- 
man. One hazard, as to injuries on the 
highways, is as much connected with the 
employment as another. There is no rea- 
son for making an exception out of the 
hazard of attack by criminals. 

A school teacher was attacked and 
criminally assaulted while on her way home 
from the school house. The assault was 
held not to arise out of the employment.’° 
The decision is based on the proposition 
that the assault was not directed against 
the teacher as an employe but was directed 
because of personal reasons. That decision 
may be sustained on the ground, and the 
only real ground there is, that there was 
no causal connection between the employ- 
ment and the injury. Had the assault taken 
place within the school building, the in- 
jury would have arisen out of the employ- 
ment. In that case the criminal would have 
known that the teacher was in the building, 
and that she was a woman, and he might 
go to such building, intending to find her 
there. The employment would be con- 
nected with the assault, first because it 
would have made known her whereabouts, 
and, secondly, because it would have placed 
her where she might be alone and helpless. 

Of late, the courts are not disposed to 
hunt for reasons for holding an accident 
not to be one arising out of the employ- 
ment, but rather have a humane tendency 
and go in the other direction. This is il- 
lustrated by a recent case,” involving in- 
jury on a street. The court reasoned as 
follows : 


(9) Ind. Comm. v. Aetna Co., 
174 Pac. 589. 


64 Colo. 480, 


(10) State v. Dist. Ct., 140 Minn. 470, 168 N. 
W. 555. 
(11) Schroeder vy. Ind. Comm., 173 N. W. 328. 





If it should be held that * * salesmen 
and others, who by the nature of their em- 
ployment are required to be continually on 
the streets and highways, are not entitled 
to compensation for injuries received in the 
course of their employment, if the injury 
occur on a street or highway, a large class 
of worthy applicants would be cut off and 
the Workmen’s Compensation law emascu- 
lated. 

“If an employe * * * is required to go 
up and down a stairway occasionally or 
frequently, and while so doing falls and 
injures himself, should he be denied com- 
pensation because every one uses stair- 
ways and is continually liable to receive 
like injuries? Certainly not. The risk of 
injury to the applicant in this case was 
incidental to his use of the street in the 
course of his employment, and was 
peculiar to the employment, in that the 
work of the employe could not be car- 
ried on without his subjecting himself to 
that risk. It therefore grew out of the 
employment.” 

This style of reasoning ought to sustain 
an award in almost any case where there 
is an injury due to robbers, burglars, or 
highwaymen, where the employment placed 
the employe in the path of the criminal. 

FraNK SwANCARA. 

Denver, Colo. 








MURDER AND MALICE—EX- 
PRESSED AND IMPLIED. 





The statute, like the common law, de- 
fines murder as the unlawful killing of a 
human being with malice aforethought— 
expressed or implied. This adds nothing, 
and takes nothing from the common law 
definition. Manslaughter is the unlawful 
killing of a human being without malice 
expressed or implied. The distinguishing 
feature between murder and manslaughter 
is the element of malice. An unlawful 
killing is a necessary element common to 
both murder and manslaughter. The kill- 
ing is as unlawful in manslaughter as it is 
in murder. Unlawful means without justi- 
fication or excuse. A killing under mitiga- 
tion is unlawful. 
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There is no distinction between malice 
and malice aforethought. It means a mali- 
cious killing. Any malicious killing is 
with malice aforethought. In criminal law 
malice is the intentional and conscious do- 
ing of an unlawful act without sufficient 
legal provocation. Malice may include but 
does not necessarily mean enmity, spite, 
hatred or ill will. It may flow from a 
state of mind which prompts a conscious 
violation of law to the injury or prejudice 
of another. It is a condition of mind which 
shows a heart regardless of social duty and 
fatally bent on mischief. 


Malice may be expressed by the evidence 
on the trial—that is, proven as a fact, or 
it may be implied by the jury without be- 
ing proven as a fact. Express malice is 
malice in fact—not implied, but that which 
is capable of proof as a fact. It is defined 
by the statute as that deliberate intention 
unlawfully to take away the life of a fel- 
low creature, manifest by external circum- 
stances capable of proof. There is no doubt 
but express malice must be proven on the 
trial as a fact, and cannot be implied. It 
is where the evidence on the trial shows 
deliberate intention, unlawfully to take 
away the life of a fellow creature. Im- 
plied malice is defined by the statute as: 
Malice shall be implied when no consider- 
able provocation appears or where all the 
cir¢umstances of the killing show an aban- 
doned and malignant heart. It need not 
be proven as a fact, but may be implied 
by the jury. Implied malice, as distin- 
guished from express malice, means that 
malice which may be implied by the jury, 
when warranted from the facts and circum- 
stances of an unlawful killing without 
proof of such intent, in cases where no 
considerable provocation appears, or the 
circumstances of the killing show an aban- 
doned dnd malignant heart. In implied 
malice the statute relieves the State from 
proving such deliberate intention unlaw- 
fully to take life. There cannot be a ver- 
dict of murder in the first degree, based 
upon implied malice alone. To warrant a 





verdict of murder in the first degree based 
upon premeditation and deliberation, the 
evidence must go further and show a delib- 
erate intention unlawfully to take away the 
life of a fellow creature. 


Express malice, necessary to sustain mur- 
der in the first degree, must be proven as 
a fact, and cannot be implied. It would 
not be express malice if it were implied 
only. The deliberate intention unlawfully 
to kill may be implied, and when the de- 
duction is made by the jury, it is proof, as 
a fact, of express malice. Usually this is 
the only way express malice can be proven. 
In convictions based upon implied malice, 
such deliberate intention to take life need 
not be proven. If the elements constituting 
implied malice, as defined by the statute, are 
found to exist, and the facts warrant it, 
malice may be implied by the jury without 
proof of a specific intention to take life. 
If the prosecution is satisfied with second 
degree murder, based upon implied malice, 
it need not prove any deliberate intention 
to kill, but can rely upon the circumstances 
of an unlawful killing, which, if proven, 
and the deduction is warranted, entitle the 
People to a verdict of second degree mur- 
der based upon implied malice without 
proof of a specific intent to kill. But, if 
the prosecution asks for first degree mur- 
der, based upon deliberation and _premedi- 
tation, it must prove express malice, as a 
fact, by proving deliberate intention to take 
life. Such intention may be inferred from 
the facts and circumstances surrounding an 
unlawful killing, as the deliberate use of a 
deadly weapon, and when the inference is 
drawn by the jury, it becomes proof, as a 
fact, of express malice. 

If one, with deliberate intention to kill, 
unlawfully takes away the life of another, 
this constitutes express malice and murder 
in the first degree, and such intention, like 
all intentions, may be implied. In some 
cases, while ill will, hatred, enmity or spite 
may exist and be the cause of the killing, 
proof of their presence is not always neces- 
sary to establish first degree murder. In 
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express malice the intention may be infer- 
red from the evidence and the means em- 
ployed to take life. In implied malice, 
malice may be implied without proof of 
specific intention to take life, in which 
event, proof of such intention would not 
be necessary to establish implied malice. If 
it were, there would be no distinction be- 
tween express and implied malice. 

Malice, express or implied, is an essen- 
tial element of all murder, but in first de- 
gree murder, based upon premeditation and 
deliberation, there must be proof of express 
malice, that is, there must exist the addi- 
tional element of a deliberate intention to 
take life as distinguished from implied 
malice. Implied malice alone will not sus- 
tain first degree murder, because proof of 
such specific, deliberate intention is lack- 
ing. 

Express malice must be proven as a 
fact by the evidence on the trial, and can- 
not be implied. It is proven by proof of 
the specific intention with which the act is 
done. And how can you prove intention, 
which is locked away in the inner recesses 
of the brain? It is generally proven as a 
deduction or inference which the jury is 
at liberty to draw or make from the ex- 
ternal circumstances and means employed 
to take life, and when this inference is 
drawn, it becomes proof, as a fact, of ex- 
press malice. Proof of the intention to 
commit the unlawful killing is proof of 
express malice, and it is such intention to 
take life that may be implied when war- 
ranted by the evidence, as from the delib- 
erate use of a deadly weapon, and when 
implied, becomes proof of express malice 
or malice in fact. 

Where the jury finds, and the evidence 
warrants the implication, that the killing 
was done with a specific, deliberate inten- 
tion unlawfully to take away human life, 
this is proof, as a fact, of express malice, 
and will satisfy murder in the first degree. 
Generally, this is the only way express 
malice can be proven. ‘The deliberate in- 
tention, mentioned in the definition of ex- 





press malice, like all intentions, is a matter 
of inference, to be drawn by the jury from 
the evidence, and usually can be proven in 
no other way. 
implied, does not make it implied malice 
only. It is proof of express malice, as a 
fact, sustained by proof of an implied in- 
tention to take life. Where the killing is 
unlawful, and the evidence on the trial 
fails to satisfy the jury beyond a reason- 
able doubt of such specific intention to 
take life, the jury would be at liberty in a 
proper case, if no considerable provocation 
appeared, or if the circumstances of the 
killing showed an abondoned and malig- 
nant heart, to imply malice without proof 
of a specific intention to take life. In im- 
plied malice, only proof of such intention 
would be lacking, and malice would be im- 
plied—not proven as a fact. Every con- 
viction of first degree murder, based on 
express malice, includes implied malice, but 
proof of implied malice does not include 
proof of express malice. But the proof 
might, and often does, show both implied 
and express malice, and murder in the first 
degree, and still the jury return a verdict 
of second degree murder, based on implied 
malice, or manslaughter, which would not 
be reversible error, because the defendant 
could not take advantage of a verdict in 
his favor. 


Where the unlawful killing has been ef- - 


fected with a deadly weapon, or a weapon 
calculated to inflict great bodily harm, the 
jury may consider the manner of its use 
in connection with all the evidence and 
circumstances shown on the trial, to deter- 
mine whether there was such deliberate in- 
tent to kill. The finding of such intent 
may be implied, and when reached as a de- 
duction, is proof, as a fact, of express 
malice. 

What I am trying to impress, is that ex- 
press malice or malice in fact must be 
proven from the evidence on the trial and 
cannot be implied, while implied malice is 
an inference which the statute says shall 
be made in certain cases without proof of 


Because such intention is 
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a specific intention to kill. There is a dif- 
ference between proof of a specific inten- 
tion to take life, which intention may be 
implied, and proof of implied malice. Im- 
plied malice rests upon an implication with- 
out proof of such intent to take life, while 
express malice rests upon proof of a spe- 
cific intent to kill, but such intent may be 
implied. In certain enumerated cases, even 
though the evidence does not make mani- 
fest such specific intention, if the killing is 
unlawful, and the statutory elements of im- 
plied malice exist, malice may be implied 
without any proof of a specific intention 
to kill. 

The essential element of murder of the 
first degree is a deliberate intention un- 
lawfully to take away the life of a fellow 
creature, carried into execution. Such spe- 
cific intent may be inferred by the jury 
from the deliberate use of a deadly weapon 
and the external circumstances, and when 
so inferred, if warranted by the evidence, 
constitutes proof, as a fact, of express 
malice, and sustains first degree murder. 

The phrase, “deliberate intention unlaw- 
fully to take away the life of a fellow 
creature,” used in the definition of express 
malice, is synonymous with “deliberation 
and premeditation.” Premeditation and 
deliberation are elements in the proof of 
express malice. Proof of a deliberate in- 
tention, executed, unlawfully to take away 
the life of a fellow creature, proves ex- 
press malice. Such deliberate intention is 
There is 
no difference in meaning between the defi- 
nition of express malice and the delibera- 
tion and premeditation necessary to con- 
stitute murder of the first degree. No 
material distinction exists between delib- 
erate and deliberation—both are synony- 
mous with a premeditated killing. 

It is evident that the statutory definition 
of express malice is synonymous with de- 
liberation and premeditation. If one forms 
such deliberate, specific intention, unlaw- 
fully to kill, and carries it into execution, 
he is guilty of murder of the first degree, 





and such intention may be implied by the 
jury from the facts and external circum- 
stances proven on the trial, and when so 
implied, is proof, as a fact, of express 
malice. 


At common law there were no degrees of 
murder, and no distinction in value between 
implied and express malice. As a punitive 
measure, our statute divides murder into 
degrees without affecting the definition of 
murder, which is the unlawful and mali- 
cious killing of a human being. At com- 
mon law, the distinction between express 
and implied malice had no practical value, 
and little attention was paid to it, because 
it made no difference whether malice was 
implied or expressed, it was murder in 
either event. The punishment was the same, 
and there were no degrees, and no distinc- 
tion in the punishment. This accounts for 
the general use of the term malice in the 
books, and the lack of any distinction as 
to whether they refer to express or implied 
malice, because it made no difference. 
Often, it is difficult to know whether opin- 
ions and textbooks refer to express or im- 
plied malice, for the reason the distinction 
is without a difference. Both are of the 
same value, and no attention is paid to the 
distinction. In fact, there was no distinc- 
tion. But, under a statute where a convic- 
tion of murder of the first degree, based 
upon premeditation and deliberation, may 
carry with it a death sentence depending 
upon express malice, and is impossible of 
proof without proof of malice in fact, the 
distinction between implied and express 
malice becomes of the utmost importance. 
Every case of first degree murder, of 
course, necessarily includes implied malice ; 
but implied malice, standing alone, will not 
sustain first degree murder. A case rest- 
ing alone upon proof of implied malice is 
lacking in proof of a specific intention to 
take life. At common law, as we have 
said, no importance was attached to this 
distinction, because there was no difference 
in value between implied and express 
malice, and the distinction amounted to 
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nothing ; but this is not true under the stat- 
ute, 


Because the evidence makes out a case 
of implied malice, does not inhibit the jury 
from also finding express malice. Malice, 
both implied and expressed, might be shown 
by the same proof ; the killing might be un- 
lawful, and no considerable provocation ap- 
pear; or the circumstances of the killing 
might show an abandoned and malignant 
heart, which would constitute proof of im- 
plied malice; and the same evidence might 
also show a deliberate intention unlawfully 
to take human life, which intention might 
be inferred by the jury, constituting proof 
in fact of express malice. So upon the 
same proof, malice might be both express 
and implied malice, in which event the jury 
should return a verdict of murder of the 
first degree. But upon proof of implied 
malice only, without proof of express 
malice, it would be murder of the second 
degree. In fact, it would be hard to con- 
ceive of a case of first degree murder that 
did not include second degree murder and 
voluntary manslaughter. To _ illustrate: 
Any unlawful killing of a human being 
without legal provocation may show con- 
ditions under which the statute says malice 
shall be implied. If, in addition to proof 
of implied malice, the evidence on the trial 
shows such deliberate intention to kill, this 
would be proof, as a fact, of express malice. 
Indeed, any specific, deliberate intention, 
unlawfully to take away the life of a fel- 
low creature without legal provocation, 
carried into execution, constitutes a killing 
without considerable provocation appear- 
ing, and shows an abandoned and malignant 
heart, and is proof of both implied and ex- 
press malice, and is murder in both degrees. 
The evidence which might warrant the 
jury in returning a verdict of murder of 
the first degree would include proof of im- 
plied malice, and murder in the second de- 
gree. The degree of guilt being left to the 
jury, it follows they might, and we know 
they do, in cases where the evidence showed 
murder of the first degree, return a verdict 





of murder of the second degree, just as 
they often return a verdict of not guilty 
when the evidence showed, beyond any rea- 
sonable doubt, defendant guilty of murder. 
James E. GarRIGUEs. 
Denver, Colo. 








RAILROADS—FLAGMAN AT 
CROSSING. 





CASDORPH v. HINES. 





109 S. E. 774, 





Supreme Court of Appeals of West Virginia. 
Nov. 8, 1921. Rehearing Denied 
Dec. 9, 1921. 





It is a matter of common knowledge and ex- 
perience that travelers approaching a railway 
crossing, where gates or flagman are usually 
maintained, take into consideration that fact 
in determining their course of conduct, and it 
is for the jury to determine whether in relying 
upon the omission of the flagman to give the 
proper signal, the traveler has given that cir- 
cumstance such weight and consideration as an 
ordinary prudent man would under such cir- 
cumstances. 





LYNCH, J. Caleb Casdorph, while driving 
his horse and light wagon along Virginia 
street in the city of Charleston, attempted 
to drive over defendant’s railway tracks 
where they intersect the public road or street, 
and in doing so was struck by an east-bound 
passenger train operated by defendant’s 
agents, his wagon demolished, his horse fa- 
tally hurt, and he himself sustained injuries 
from which he died ai few minutes later. 
His executors sued to recover damages for 
the injuries, and from a judgment for de- 
fendant, directed by, the trial court, they 
have brought the case here for review. 

Is the fact of contributory negligence on the 
part of Casdorph disputed? May two rea- 
sonable inferences be drawn from his con- 
duct? Without undertaking to speculate upon 
what acts or dereliction the order of the 
Court beiow was predicated, it would appear 
that defendant relied largely upon the sug- 
gestion that decedent, without observing the 
precaution of stopping, looking, or listening 
for an approaching train, recklessly drove 
upon the crosing, known by him to be 
dangerous. 

The evidence tends strongly to prove that 
the view of the center track, upon which 
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the train was approaching, was to some ex- 
tent obstructed—although defendant dis- 
putes this contention—by the box cars; that 
the atmosphere was foggy and murky, by 
reason of which the smoke from the locomo- 
tive did not rise as it ordinarily would; and 
the absence of a signal or warning by the 
train until decedent was within 15 or 18 feet 
of the center of the crossing. It has also 
been suggested, and reasonably so, that the 
very fact of Littlepage’s automobile passing 
on to the left of the wagon distracted de- 
cedent’s attention and enabled Littlepage 
and Singleton more easly to look over and 
beyond the box cars and see the smoke of the 
oncoming locomotive. From these observa- 
tions, it seems reasonably clear that there 
was little, if anything, to attract Casdorph’s 
attention to the danger, so perhaps, with his 
eyes upon the tracks, he drove upon them, as 
James says, without any sign or warning 
from the watchman, who stood near the side 
of the street, probably with his back towards 
decedent. This circumstance introduces an- 
other, possibly the controlling, element in the 
case; to what extent may a traveler depend 
upon the absence of the warning signal from 
the watchman, as he approaches a place of 
danger. 


As the railroad had employed and for 
8 years kept a watchman at the crossing, 
during which time decedent had used it “on 
an average once in 10 days during certain 
seasons of the year,” no reasonable question 
could arise as to Casdorph’s knowledge of 
the watchman’s customary presence or his 
duties there. “Travelers under such circum- 
stances have, within certain limits, a right to 
assume that, in the absence of such signal, 
no train is approaching. 3 Elliott. Railroads 
(3d Ed.) 516: 

“It is a matter of common knowledge and 
experience that travelers approaching a rail- 
way crossing at a time when gates or flagmen 
are ordinarily or usually maintained take into 
consideration that fact in determining their 
course of conduct, and it is for the jury to de- 
termine whether or not, in a particular case, a 
traveler has given that circumstance such 
weight and consideration as the great mass of 
mankind ordinarily do under such circumstane- 
es, except in cases where it clearly appears 
that the traveler has approached the crossing 
in a careless and heedless manner without the 
proper regard for his own safety.” Gundlach 
v. Chicago & N. W. R. Co. et al., 172 Wis. 438, 
179 N. W. 577. 

This case, we think, states fairly the 
principles involved in the present inquiry. 
There are decisions that go even further in 
support of decedent’s conduct, those out of 





which has grown the theory that the ab- 
sence of the customary signal amounts to an 
invitation to cross (Illinois C. R. Co. v. Lind- 
gren, 80 Ill. App. 609; Chicago & Alton Ry. 
Co. v. Wright, 120 Ill. App. 218; McNamara v. 
Chicago, R. I. & P. R. Co., 126 Mo. App. 152, 
103 S. W. 1093; Wiggin v. Boston & Maine R. 
Co., 75 N. H. 600, 75 Atl. 103) but for pres- 
ent purposes, at least, it is not necessary to 
apply that doctrine, but rather the view of 
the Gundlach case, that such omission was 
a circumstance to be considered with all 
other facts in determining whether decedent 
exercised that degree of care ordinarly re- 
quired under the same circumstances. The 
latter seems more reasonable, and finds am- 
ple support in authority. Morrissey v. B. 
& M. R. Co., 216 Mass. 5, 102 N. E. 924; Chi- 
cago, etc., R. Co. v. Hutchinson, 120 Ill. 587, 
11 N. E. 855; Louisville & Interurban R. Co. 
v. Schuester,'183 Ky. 504, 209 S. W. 542, 4 
A. L. R. 1344, and Kimball v. Friend, 95 
Va. 140, 27 S. E. 904, from which we quote as 
follows: 

“The erection of gates, gongs, or other devic- 
es at highway or street crossings to warn trav- 
elers of approaching trains does not excuse a 
traveler at such crosings from exercising ordi- 
nary care and caution. And while courts and 
text-writers differ as to the degree of reliance 
that may be placed upon the invitation which 
an open gate or silent gong gives to the 
traveler to cross, they generally, if not uni- 
versally, hold that the same degree of care 
and caution is not required of him as if there 
were no such invitation. * * * The question 
of negligence in such a case is peculiarly one 
for the * * * jury.” 

It is difficult to credit the argument 
in defendant’s brief that Casdorph took no 
care whatever of his own safety. He may 
have acted as prudently as another in the 
same circumstances as prudently as Little- 
page and Singleton, had they not been 
fortunate enough to notice the smoke lying 
low above the box cars. May not prudence 
have demanded even that he should have 
directed his eyes towards the road ahead, 
possibly towards the watchman stationed 
there for his guidance? 


“A traveler is not required to keep his eye 
in one particular direction for an approaching 
engine, since direct danger might approach 
from either way, and it was his duty to observe 
at the same time the watchman.” McNamara 
v. Chicago, R. I. & P. R. Co., supra. 


See, also, Louisville & Interurban R. Co. 
v. Schuester, supra. This Court, as well as 
many others, does not follow the so-called 
Pennsylvania doctrine that there is an abso- 
lute duty to stop,, look, and listen. As stated 
in the Canterbury case, since there are many 
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instances where such action would place the 
traveler in no better position to observe the 
danger signals than if he merely looked from 
his moving conveyance, it would often be a 
useless caution. May not such have been the 
case here? 

The circumstances discussed in the fore- 
going paragraphs are sufficient to lead to the 
reasonable conviction that other proper and 
justifiable interference as to decedent’s ap- 
proach to the crossing may have been drawn 
by the jury, had the facts been left to their 
consideration. The direction of the verdict, 
therefore, was not justified by the evidence 
submitted. 

So far we have confined our remarks 
chiefly to the third point of error specified 
by plaintiffs, namely, the directing of the 
verdict instead of submitting the question to 
the jury. There remain two others: (1) The 
excluding of evidence tending to prove the 
customary conduct and practice of the watch- 
man at this crossing to give notice of ap 
proaching trains to travlers; and (2) the 
excluding of evidence tending to show the 
condition of the street and railway tracks at 
the crossing. 


Both of these inquiries were raised upon 
questions directed to Littlepage. The first, 
relating to the watchman’s custom, was ob- 
jected to and not answered, counsel for plain- 
tiffs stating to the Court that they thereby 
desired to prove by the witness that the 
watchman made it an invariable practice to 
stand in the middle of the street, and there 
warn travelers of approaching trains. Such 
testimony was relevant and admissible, and 
also an important element of the case. In 
order to prove reliance by Casdorph to any 
extent upon the watchman’s signal, it was 
of course necessary to show his acquaintance 
with the watchman’s usual practice. It hav- 
ing already been shown that decedent was 
accustomed to drive over the crossing at 
frequent intervals, and that a watchman had 
been stationed there for eight years or more, 
we think the evidence proper for the purpose. 


As to the second ground of error, the strik- 
ing out of Littlepage’s testimony regarding 
the condition of the street and crossing, we 
need only say that, while of small evidentiary 
value, so far as it relates to the issue, there 
is no objection to its admissibility. Al- 
though counsel give us no information as 
to their purpose in offering such testimony, 
it may have been of some assistance to the 
jury in their consideration of decedent’s con- 
duct. 





For the reasons assigned, we reverse the 
judgment, and remand the case for retrial. 


On Rehearing. 

By way of reply to the criticism of counsel 
in their petition for rehearing, this note 
seems advisable. There is no disposition on 
our part to hold them responsible for the 
points in the syllabus criticized by ‘them. 
The points state the law applicable to the 
facts in the case, notwithstanding their ob- 
jection. The restatement and reapplication 
of a legal principle when appropriate do not 
warrant condemnation. 


In the petition counsel quote only part of 
1661, 3 Elliott, Railroads (3d. Ed.): 

“The general rule is that it is not sufficient 
to look in one direction, but the traveler is 
under a duty to look in both directions. The 
duty to look and listen requires the traveler to 
exercise care to select a position from which 
an effective observation can be made.” 


In the same section the author, after sta- 
ing the rule affirmed by the authorities as to 
the duties of travelers approaching a railroad 
crossing to look and listen, and the right of 
a court to direct a verdict for defendant if 
the performance of the duty is omitted, quali- 
fies the general statement by the additional 
phrase “except in cases of a peculiar nature, 
where there are facts excusing the perform- 
ance of that duty.” And, although the fail- 
ure of a flagman to give the signal to cross, or 
an express invitation by him to cross, does 
not absolve the traveler from the duty to 
look and listen, either or both of these omis- 
sions “may be sufficient to carry the case to 
1651, 1661, citing Buchanan y. Chicago, M. 
& St. P. R. Co., 75 Iowa, 393, 39 N. W. 663, 
which supports the text. There the flagman 
gave plaintiff the signal to cross, and she 
obeyed, although she knew the train was ap- 
proaching, and it arrived at the crossing be- 
fore she did, wherefore he stopped her, but 
the train so alarmed her horse that it ran 
away and caused the injury for which she 
sued. Of course, in facts like those in Deik- 
man v. Morgan L. & T. R. & S. B. Co., 40 La. 
Ann. 787, 5 South. 76, Lake Shore & Mich. 
So. Ry. Co. v. Ehlert, Adm’r, 63 Ohio St. 320, 
58 N. EH. 812, Allerton v. Boston & Maine Co., 146 
Mass., 241, 15 N. E. 621, and Baltimore & 
Ohio R. Co. v. Colvin, 118 Pa. 230, 
12 Atl. 337, in each of which the rail 
road company’s agents exercised the utmost 
caution to prevent the collisions, the court 
properly held in each case that the negligence 
of the plaintiff was the proximate cause of 
the injury. 
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A traveler must not omit precautions le- 
gally necessary for his own safety when 
about to drive over a railroad crossing— 

“For under all circumstances he must himsel/ 
exercise ordinary care and must not rely en- 
tirely upon the acts of others, but, as we have 
said, what is or is not ordinary care depends 
very often upon the facts of the particular 
case. Under the rule just stated, namely,that 
whether the traveler stopped at a proper place 
or the like is generally a question of law. If 
there is but one reasonable inference that men 
of average intelligence can justly draw from 
the facts, the question is one of law to be dis- 
posed of by the court.’ Elliot, Railroads (3d 
Ed.) § 1661. 

Counsel also seem to be of the opinion that 
we fail to interpret properly the evidence 
of the lack of reasonable care on the part 
of Casdorph, and the exercise of reasonable 
diligence on the part of the flagman. Both 
Littlepage and Singleton, when in the act 
of passing over the crossing, or just before or 
after they had crossed it, saw him, but, so 
far as they could recall, he did not notice 
them. He was there between the street curb 
and the “little house” occupied by him in 
cold weather, and, although at that time he 
had in his hands a jack staff with the word 
“stop” at the top, he gave them no signal or 
warning. “He was not the regular watth- 
man,” and did not hold it so it could be read 
by them, or by any one approaching from the 
direction they were driving. James corrobo- 
rates Littlepage and Singleton in this and 
other particulars. The watchman, he says, 
did halt some taxicabs driving westward to- 
wards the crossing, Casdorph approaching it 
in an easterly direction. When he did so, 
however, his face was towards James, who 
was east of the crossing and in a position 
where he could see it and the railroad track 
400 feet west of the crossing and the watch- 
man, who at the time was standing facing 
James, and who “showed no indication of 
recognizing Mr. Casdorph’s approach, neither 
did Mr. Casdorph look that way. He just 
came right on and the train was coming.” 

The record furnishes no substantial sup- 
port for the statement that, while Casdorph 
was in a place. of safety, he could have saved 
his life, had he heeded the signals given of 
the approach of the train. There is now no 
evidence of the giving of any signal until 
he was within 15 or 18 feet of the center of 
the crossing and the train 75 feet from it. 
To avoid a collision in circumstances such as 
this record presents would require unusually 
expeditious action. In any event, however, 
these facts are for the jury. 

Rehearing denied. 





Note—Duty of Traveler at Railroad C rossing 
When Flagman Does Not Signal Approach of 
Train.—The fact that a flagman was present at a 
crossing and did not signal the motorist to stop, 
is a fact to be considered in passing upen the 
contributory negligence of the motorist. And 
when such appears to have been the case, it would 
be misleading and confusing to instruct the jury 
on the general rule of law relative to the duty 
of a motorist to look and listen, and in certain 
circumstances to stop, before going onto a rail- 
road crossing. Chicago, I. & S. R. Co. v. Neiz- 
godski, — Ind. App. —, 118 N. E. 559. 

“While it is true that the failure of the flag- 
man to perform his duty will not wholly absolve 
the traveler from the duty to look out, yet the 
fact that a flagman is maintained and he gives 
no warning has its influence, and may frequently 
be allowed to relieve a traveler of what might 
otherwise have been culpable negligence. The 
fact that the flagman did not signal danger is 
sufficient, in proper circumstances, to change the 
question from one of law to one of fact.” Steph- 
am v. Chicago, B. & Q. R. Co., —Mo. App. —, 
199 S. W. 273 (1917). 








ITEMS OF PROFESSIONAL 
INTEREST. 





RECENT DECISIONS BY THE NEW YORK 
COUNTY LAWYERS ASSOCIATION, COM- 
MITTEE ON PROFESSIONAL ETHICS. 





QUESTION No. 206. 





Duty of Lawyer to Court; Pleading—lInter- 
position of unverified answer containing a gen- 
eral denial in divorce action, where the lawyer 
knows the denial to be untrue—Not necessarily 
improper.—iIn the opinion of your Committee, 
is there any impropriety in interposing a gen- 
eral denial in an unverified aswer in a divorce 
action in New York where the defendant in- 
forms his attorney that the allegations of adult- 
ery in the complaint are true, but that he is 
not certain that the plaintiff will be able tc 
prove them? 





ANSWER No. 206. 

In the opinion of the Committee in New 
York, the privilege of interposing such answer 
is a statutory right of the client, (probably in 
order to protect the defendant against an ad- 
mission of adultery, whether express or im- 
plied, from a failure to answer [Civil Prac- 
tice Act, § 1148]); and they are, therefore, of 
the opinion that it is not improper for the 
lawyer, if his client desires it, to interpose such 
an answer in his behalf; though the Committee 
fully appreciates that generally an attorney is 
not justified in interposing a pleading which 
he knows to be false in fact. Under the prac- 
tice in New York such judgements are not 
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granted by default or upon the admission of 
guilt by the answer, or without proof of the 
offense charged; the answer, therefore, has not 
the effect of the ordinary pleading; and its 
presence does not operate as a deception. 





Question No. 204. 

Relation to Other Lawyers; Relation to Cli- 
ent; Employment—Acceptance of Employment 
to advise dissatisfied client of another attorney 
respecting pending litigation—Course indicated. 
—A is an attorney at law. B is the defendant 
in an action for separation. In said action 
B’s wife has moved for alimony pendente lite 
and has secured from the Court a very large 
award. B comes to A’s office, brought there 
by a friend of A’s, without previous notice to 
A. B represents to A that the large award 
made to his wife on the said motion is due to 
mistaken tactics on the part of his attorney of 
record. 

(a) Is there anything unprofessional in A’s 
consulting with B about the matter and giv- 
ing his opinion as to the feasibility of moving 
for a reargument of the motion? 

(6b) Is there anything unprofessional in A’s 
making a charge for his services in such con- 
sultation? 

ANSWER No. 204. 

In the opinion of the Committee the conduct 
suggested is improper. The second counsel 
should not advise without the knowledge or 
the first attorney and his consent so long as 
remains attorney in the case. 





QUESTION No. 205. 

Husband and Wife; Divorce—Bargain be- 
tween husband and wife as to terms upon 
which husband will not defend pending divorce 
suit—Improper——A and B are husband and 
wife. B has commenced an action against her 
husband for absolute divorce and it is to be 
assumed that she has ample evidence to sup- 
port her charges. She has obtained a judg- 
ment against her husband for moneys loaned 
and also holds stock in one of his former 
companies. An attorney, representing the hus- 
band, has made the following suggestion, name- 
ly: That if the plaintiff will waive alimony, 
will cancel the judgment and surrender the 
stock, the defendant will not defend the action 
and will return certain letters and photos re- 
ceived from the plaintiff. Is there any reason 
why such an arrangement cannot be made? 

ANSWER No. 205. 

The Committee believes that an agreement 
not tp interpose a defense in a divorce action 
is against public policy, and, therefore, is of 
the opinion that agreements between the par- 





ties based upon such a consideration should 
not be made by the parties nor countenanced 
by the attorneys. 








HUMOR OF THE LAW 





Mrs. Jones had been regarding a second 
marriage with favor since the death of her 
husband, and was all a-flutter when the 
sheriff, with whom she was slightly acquainted, 
came to the door with some evidences of em- 
barrassment, 

“Madam,” he began diffidently, “I have an 
attachment for you.” 

“Sir,” she replied, blushing, “it is recipro- 
cated.” 

“You don’t understand me. You must pro- 
ceed to court.” 

“Ah, now, do you think it’s Leap year? 
Do your own courting.” 

“Mrs. Jones, this is no time for fooling. The 
justice is waiting.” . 

“Is he? Well I suppose I must be going, 
*though this is so sudden, and really, l’d 
prefer a minister.”—American Legion Weekly. 





“I presume my letters to her will be read in 
court?” 

“It’s quite likely,” said the lawyer who had 
been engaged by the defendant in a breach of 
promise suit. 

“T dread that. The pet names I called her 
will make me look foolish.” 

“IT wouldn’t worry,” said the lawyer, sooth- 
ingly. “The court is used to hearing terms of 
that sort, and I don’t suppose you thought up 
any new ones.” — Birmingham Age-Herald, 





Her plan for assuring the support of the 
women voters to him moved the statesman to 
admiration. 

“Whatever steps you take will carry weight, 
I’m sure,” he said cordially. 

Right there he lost the whole women’s dele- 
gation. She had been dieting in secret for 
three months.—American Legion Weekly. 





A Wall street man was very keen on having 
proficient clerks in his employ. Before a clerk 
could enter his office he was required to pass 
a written examination on his knowledge of the 
business. At an examination one of the 
questions was “who formed the first company?” 

A certain bright youth was a little puzzled 
at this, but was not to be floored. He wrote: 

“Noah successfully floated a company while 
the rest of the world was in liquidation.” 

He passed.—Chicago Legal News. 
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1. Affidavite—Seal.—An affidavit made prior 
to the statute, requiring the notary to affix his 
seal to the jurat, is not defective because of 
the notary’s failure to affix such seal, Rev. Codes, 
§ 320, subd. 6, then in force, not requiring the 
affixing thereof.—In re Stinger’s Estate, Mont., 
201 Pac. 693. 


2. Attorney and Client — Compensation. — A 


‘contract for compensation to attorneys who 


were to receive a certain fixed portion of the 
judgment recovered, constituted at least an 
equitable assignment pro tanto of the judgment 
obtained.—High Point Casket Co. v. Wheeler, 





N. C., 109 S. E. 378. 

3. Disbarment.—An attorney, disbarred for 
serious misconduct in violation of Code Civ. 
Proc. 287, subd. 5, relative to the commis- 


sion of any act involving moral turpitude, dis- 
honesty, or corruption, held not to be rein- 
stated after being deprived of his license for 
only three years, though the application was 
supported by testimonials of numerous persons 
to his conduct and present good character.—In 


. re Cate, Cal., 201 Pac. 964. 


4. Automobiles—Proof of Ownership in Ac- 
cident.—In an action for injuries to a person 
struck by an automobile, where there was no 
evidence that it was owned or driven by de- 
fendant or his agent, and defendant was not 
pointed out or identified by anybody at the 
trial, a police officer’s testimony that he took 
“Mr. P.” to the station, and testimony of an- 
other witness that “Mr. P.” was present after 
the accident, and pointed out the spot where it 
occurred, even if referring to defendant, was 
insufficient to show that he owned the auto- 
mobile or that it was driven by him or his 
servant.—Bishop v. Pastorelli, Mass., 132 N. E 


. 


5. Bailment—Recovery for Work.—In action 
to recover for work performed in making up 
defendants’ furs into fur coats and in repairing 
fur coats at the request of defendants, wherein 
defendants claimed credit for the value of coats 
not returned by plaintiffs, it was incumbent 
upon the plaintiffs to establish the doing of 





the work upon the coats and the return of 
the garments to defendants, and, in the absence 
of proof of the return of all of them, they were 
not entitled to recover for the work on coats 
not shown to have been returned; but, on the 
other hand, to warrant a recovery under their 
counterclaim for the value of the skins fur- 
nished, it was for the defendants to show that 
the coats into which skins had been made had 
not been returned by plaintiffs.—Tsirlemes v. 
Baruch, N. Y., 190 N. Y. S. 513. 


6. Bankruptcy — Insurance for Wife. — Under 
Const. N. C. art. 10, § 7, providing that a hus- 
band may insure his life for the benefit of his 
wife and that the amount of the policy on his 
death shall be paid over to the wife and chil- 
dren free from all claims of his creditors, a 
trustee has no interest in a policy on the life 
of the bankrupt payable to his wife, though it 
reserves to the bankrupt the right to change 
the beneficiary, which right he had not exercised 
at the time of the >’ re Pittman, 
U. S. D. C., 275 Fed. 


Ts Preference.— When bankrupt, a mer- 
chant, borrowed money from claimant, it was 
agreed that claimant should have certain fix- 
tures as security with the right to a chattel 
mortgage thereon at any time. The fixtures 
were not removed, but remained in the store, 
and were used as before. Some two months 
later, a short time before the bankrupt was 
insolvent and known to be so by claimant, the 
note for the loan was renewed and claimant 
took a mortgage on the fixtures and recorded 
it. Held. that the original transaction did not 
constitute a pledge, but merely an agreement 
to give a mortgage, and that the mortgage, 
when given, secured an antecedent debt, and 
was invalid as a preference as against the 
trustee.—In re Pittman, U. S. D. C., 275 Fed. 681. 


8. Banks and Banking—Cable Transfer.—In 
action for the recovery of money paid for a 
cable transfer, delivery to the payee not having 
been effected on account of an error by defend- 
ant or its agent, a clause in defendant’s con- 
tract that if delivery “cannot be effected,” the 
bank’s liability is limited to the current mar- 
ket value in New York at the time of refund 
has no application: the clause. “cannot be ef- 
fected,” implying that the limitation should not 
be applicable to cases of mistake or neglect. 
Safian v. Irving Nat. Bank, N. Y., 190 N. Y. S. 532. 


9. Forged Indorsement.—A bank is liable 
for the payment of a check on a forged indorse- 
ment, unless the drawer was guilty of some 
negligence which caused the bank to make the 
payment.—McKaughan v. Merchants’ Bank & 
Trust Co., N. C., 109 S. E. 355. 


10. Note of Depositor—When a _ bank 
failed, and had made no appropriation of a 
general deposit to the payment of notes of 
the depositor due the bank, the depositor may 
direct the receiver to apply the deposit on a 
note chosen by the depositor. and the remainder 
= = notes.—Hughes v. Garrett, Ark., 234 S. 

. 265. : 











11. Bills and Notes—<Accelerating Clause.—In 
such case the note falls due upon default ac- 
cording to the terms of the accelerating clause, 
and not upon the commencement of the action, 
and thereupon the holder must present the same 
for payment and give notice of non-payment, 
under the Negotiable Instruments Law, in order 
to bind indorsers.—Bollenbach v. Ludlum, Okla., 
201 Pac. 982. 


12. Interest on Lost Note.—The maker of a 
note payable at a bank was under no legal 
obligation to present himself at the bank and 
make tender of the annual interest, where he 
knew that the note was lost, and that the 
bank did not have its manual possession. as the 
maker, when he pays interest to a party, is en- 
titled to know that such party is in possession 
of the note, and to have the note produced.— 
Blackman v. Carey, Iowa, 185 N. W. 87. 








13. Valid Consideration. — A_ collection 
company was not authorized to execute and de- 
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liver to the debtor a release of a claim in re- 


turn for a note made payable to it, and a re- | 


lease so executed was not binding or valid, and 
the note executed by the debtor was not sup- 
ported by a valid consideration.—Peters v. Kan- 
zenbach, Wis., 185 N. W. 197. 


14. Carriers of Goods—Common Carrier.— 
Truck driver engaged in the transfer business 
in a certain place under license, but not li- 
censed to engage in such business in another 
city and not pursuing the business of carrying 
goods over a route from such other city to a 
third city, and never having held himself out 
as undertaking to carry goods tor the public 
generally between them, did not, in undertaking 
to transport goods, between such Paces in a 
particular instance, assume the lia ility of a 
common carrier.—Ney v. Haun, Va., 109 S. E. 438. 


15. Delay.—In an action for damages to a 
shipment of cotton delayed in transportation, 
a notation on the bill of lading, showing the 
cotton was received by the carrier in apparent 
good order, made out a prima facie case.—Payne 
v. Orton, Ark., 234 S. W. 469. 


16. Liability as Bailee——A carrier may by 
express contract exempt itself from its com- 
mon-law liability as an insurer against loss 
from any cause except the act of God and the 
public enemy, but not from liability as an 
ordinary bailee, for its own negligence, since 
to do so would be against public policy.—Hance 
Bros. Co. v. American Ry. Express Co., N. Y., 
190 N. Y. S. 630. 


17. Misdelivery.—Clause in bill of lading 
covering interstate shipment, providing that ac- 
tion be brought for loss of goods within 2 
years, did not bar an action brought more than 
2 years after a misdelivery, of which misde- 
livery plaintiff was not informed until] more 
than 16 months after it occurred.—Fisk Rubber 
Co. of New York v. New York, N. H. & H. R. 
R., Mass., 132 N. E. 714. 


18. Carriers of Passengers—Collision.—In an 
action by passenger for injuries received in a 
collision between a train and a freight engine, 
uncontroverted testimony, showing the -wreck. 
and a severe shake-up of the train, held, under 
the circumstances, not to conclusively show that 
carrier failed to use the highest degree of care 
- = ae Panhandle & S. F. Ry. Co., Tex., 234 


19. Jerk and Lurch.—In action for injuries 
because of causing a jerk or lurch throwing 
plaintiff from a street car, evidence as to the 
previous conduct and habit of the conductor 
in sitting down and talking to passengers was 
incompetent.—Starr v. Los Angeles Ry. Corpora- 
tion, Cal., 201 Pac. 599. 


20. Constitutional Law—Legislature’s Power. 
—In proceeding involving validity of Rev. Code 
1919, § 5131, as amended by Laws 1921, c. 400, 
providing for a lump sum allowance to the 
Supreme Court judges for expenses in moving 














to state capital and in living at a place = 


than that of their legal reside the a 
allowed by the Legislature is binding on the 
court unless it conclusively appears to have 
been made in bad faith; the allowance being 
a matter for legislative determination.—State 
v. Reeves, S. D., 184 N. W. 993 


21. License to Alien.—Vernon’s Sayles’ Ann. 
Civ. St. 1914, art 3987, so far as it denies to an 
alien a license to engage in business as a 
wholesale dealer in fish, and Pen. Code 1911, art. 
917, making it a crime to be“a wholesale dealer 
in fish without having procured a license, by 
reason of Const. U. S. art. 6, declaring the su- 
preme law of the land, is invalid as in conflict 
with the treaty of November 17, 1880, between 
China and the United States, giving to Chinese 
in the United States all the rights of citizens 
of the most favored countries, and Const. U. 
S. amend. 14, granting to any person within 
the jurisdiction the equal protection of the law. 
—Poon v. Miller, Tex., 234 8S. W. 673. 


22. Cerperations—Suit by Stockholders.—In a 
suit in a federal court by stockholders of a 
dissolved corporation to recover from the trans- 











feree property alleged to have been fraudulently 
transferred by the directors to a new corpora- 
tion organized by them, and of which they are 
stockholders and directors; the directors held 
not necessary parties, especially where they are 
non-residents of the state of the corporation 
défendent.—Gardiner v. Automatic Arms Co., 
U. S. D. C., 275 Fed. 697. 


23. Transfer of Assets.—The transfer of 
the assets of an insolvent corporation to new- 
ly created corporation, organized, by the officers 
of the insolvent corporation, without compliance 
with Bulk Sales Act, § 18, as amended by Act. 
Gen. Assem. April 17, 1917, held void as to cred- 
itors of the insolvent corporation.—Keedy v. 
— Electric Appliance Co., Del., 115 Atl. 





24. Diveree—Cash Bond.—In proceeding for 
separation, a writ of ne exeat having issued 
for defendant and a cash bond having been 
deposited with the sheriff by defendant. it was 
competent for the court to order the payment 
of the money by the sheriff into the registry of 
the court.—Levine v. Levine, R. I., 115 Atl. 243. 


25. Explosives—Trespass.—In an action for 
injuries sustained by a 13-year-old boy from 
the explosion of fulminating caps taken by him 
from defendant’s property, the presumption of 
insufficient understanding to form an intent as 
to willful trespass may be overc®me by a clear 
and satisfactory preponderance of the evidence, 
but more than merely the fair preponderance. 
—O’Brien v. Fred Kroner Hardware Co., Wis., 
185 N. W. 205 


26. Fixtures—Intent.—The legal presumption 
is that it was the intention of a tenant at will, 
in building a house on his landlord’s premises, 
not to enhance the value of the freehold, but 
to build it for his own use and benefit, and 
that it should retain its character as personalty. 
—O’Neil v. Quilter, Tex., 234 S. W. 528. 


27. Fraud— Contributory Negligence. — Con- 
tributory negligence of defrauded plaintiffs is 
no defense where the defendants’ representa- 
tions were made with the intention of mis- 
leading plaintiffs, and if a misrepresentation 
is made with fraudulent intent, plaintiff need 
show only that in relying upon the representa- 
tion he honestly believed it true——Wright v. 
Noyes, N. H., 115 Atl. 273. 


28. Frauds, Statute of—Memorandum.—Where 
a vendor’s agent forwarded to vendee an un- 
signed proposed written contract, with a letter 
requesting that he sign and return the copy 
with a check for the balance of the down pay- 
ment, “on receipt of which I will deliver a 
signed contract,” there was no note or memo- 
randum signed within Real Property Law, § 
259, declaring a contract for the sale of real 
property void unless it or some note or memo- 
randum thereof expressing the consideration is 
in writing subscribed by grantor or his agent. 
—Hefford v. Lightman, N. Y., 190 N. Y. S. 654. 


29. Insurance—<Accidental Means.—Death, re- 
sulting from a murderous assault on insured, 
for which he is in no wise chargeable with 
blame, is caused by “accidental” means. within 
a policy insuring against disability or death 
from accidental means, though inflicted inten- 
tionally so far as the assailant was concerned. 
art ie v. Federal Life Ins. Co., Iowa, 185 
N. - 125. 


30. Accidental Means.—Provision in an ac- 
cident insurance policy, that in the event of 
death by accidental means the policy is for- 
feited if the assured is cremated without first 
giving the company seven days’ notice, held 
void.— Kroner v. Order of United Commercial 
Travelers of America, Wis., 184 N. W. 1037. 


31. Jitney.—An accident policy issued un- 
der Laws 1916, p. 283, to a jitney owner, to en- 
able him to operate his bus in passenger serv- 
ice in certain places in New Jersey and vicin- 
ity, providing that it did not cover accident 
from use elsewhere than within the United 
States and Canada, held to cover injury to a 
pedestrian in a city in the vicinity of the enum- 
erated places. when the bus was being taken 
without passengers from its accustomed route 
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to a New York city to be used in a car strike 
there.—Connell v. Commonwealth Casualty Co., 
N. J., 115 Atl. 352. 


32. Mortgage.—Where under Burns’ Ann. 
St. 1914, §§ 251, 263, 270, a complaint on a fire 
insurance policy showed the person named to 
have an interest in the insured property as 
mortgagee in excess of the amount due on the 
poficy, and that the policy provided that it was 
payable to the assured and to mortgagee, the 
mortgagee was a necessary party, and the 
assured might not recover without joining her, 
either as plaintiff or defendant.—Aetna Ins. Co. 
v. Reyman, Ind., 132 N. E. 657. 


33. Payment of First Premium.—A life in- 
surance application provided that the insurance 
was not to take effect unless the first premium 
was paid and the policy delivered and received 
during insured’s lifetime and good health. The 
policy was written and mailed to the local 
agent, but he was informed of insured’s death 
before delivering it, and thereupon returned it 
to the company. There was no payment of the 
first premium, except by insured’s giving his 
note therefor to the agent individually, under 
a secret agreement that the agent would per- 
sonally pay the premium and look to the note, 
and the agent cancelled and returned the note 
to insured’s representative after his death. 
Held, that the first premium was not paid ana 
that the policy was not delivered.—Bradley v. 
a York Life Ins. Co., U. S. C. C. A., 275 Fed. 


34. Waiver of Condition—In an action on 
a fire policy, evidence of a waiver of perform- 
ance of conditions in the policy is inadmissible 
under. an allegation of full and complete per- 
formance.—Anderson v. Fidelity Co-Operative 
Fire Ins. Co., N. Y¥., 190 N. Y¥. S. 550. 


35. Intoxieating Liquors—Apple Cider.—Con- 
struing the provisions of our Constitution, pro- 
hibiting the sale of intoxicating liquor, together 
with sections 3605 and 3606, ev. Laws 1910, 
the question of whether or not any particular 
apple cider is in fact an intoxicating liquor is 
a question of fact for the jury.—State v. Hardy, 
Okla., 201 Pac. 672. 


36. “Beer.”—To constitute a violation of 
the Volstead Act by selling beer, the liquid 
must be “beer” as defined in the act, and the 
opinion of government agents, who were not 
chemists, attempted no analysis, and established 
no expert qualifications to measure the alcoholic 
content of the liquid by drinking it, would 
afford no basis for a judgment of conviction.— 
—" v. United States, U. S. C. C. A., 275 Fed. 

. x 


37. Beverage.—lIf a liquor contains any per 
cent of alcohol and is used or capable of being 
used as a beverage, its sale is prohibited by 
law, and it is immaterial that other ingredients 
are mixed or compounded therein, or whether it 
is in fact intoxicating, or whether it is so manu- 
factured as not to be intoxicating in its or- 
dinary use as a beverage, nor is its name con- 
trolling or conclusive, nor the place where. or 
person by whom it is sold, unless the premises 
have the reputation of a place where intoxicat- 
ing liquors are sold or drunkards vongregate.— 
Schraeder v. Sears, Iowa, 185 N. W. 110. 


38. “Offer” to Sell._—A mere verbal offer to 
sell whisky is an offense, under Prohibition Act 
1918, § 3; the word “offer” in such statute not 
having the meaning of “attempt.”—Lynch v. 
Commonwealth, Va., 109 S. E. 418. 

39. Search and Seizure—A United States 
commissioner, who has issued a search warrant 
under National Prohibition Act. tit. 2, § 25, is 
without power to order a return of liquor seized 
thereunder, which is “subject to such disposi- 
tion as the court may make thereof.”—Francis 
Drug Co, v. Potter, U. S. D. C., 275 Fed. 615. 

40. Search and Seizure.—In view of Const. 
U. S. Amend, 4, relating to unreasonable search- 
es and seizures, a seizure of intoxicating liq- 
uors on premises other than those designated 
in the search warrant is unauthorized, and up- 
on granting a motion to dismiss tne proceeding 
the liquor so seized must be returned to the 





























owner.—In re Application for Search Warrant, 
N. Y., 190 N. ¥. 8. 574. 


41. Landlord and Tenant—Covenant to Sub- 
Tenant.—Covenant in lease to furnish live steam 
for the necessary use of the tenant in the con- 
duct of its business relates directly and ex- 
clusively to the leased premises and jis alto- 
gether impersonal, as regards a new landlord 
being bound to perform it.—Rhinelander Real 
Estate Co. v. Cammeyer, N. Y., 190 N. Y. S. 516. 

42. Increase in Rent.—An allowance to the 
landlord, lessee of a whole apartment building, 
of 40 per cent increase in the rent of an apart- 
ment, used partly for a studio and partly for 
living purposes, over what the tenant had been 
paying therefor to the old landlord, the lessor, 
held fair to the new landlord, in an action in 
which the statutory defense of unreasonable- 
ness of increase of rent was raised.—L. K. 
Schwartz Co. v. Leyendecker, N. Y., 190 N. Y. S. 
520. 





43. Mandamus—Payment for Sewer Con- 
struction.—On mandamus to compel payment of 
a contractor’s claim for sewer construction, held 
proper, to join both the sewer commissioners 
and the town board as parties defendant; it 
requiring successive steps by both boards to 
raise the money to pay relator.—People v Conol- 
ly, N. Y., 1909 N. Y. S 

44. Mar —Fraud.— An unconsummated 
marriage, which is infected by fraud of a kind 
which would render any other contract void- 
able, is voidable at the option of the injured 
party, if promptly disaffirmed before any change 
of status has occurred.—Dooley v. Dooley, N. 
J., 115 Atl. 268. 

45. Master and Servant—Course of Employ- 
ment.—Where employee of packing plant en- 
gaged in putting grapes into a machine threw 
grape at other employee, which hit and injured 
the eye of a third employee engaged in sweep- 
ing the floor, the injury to such third employee 
was not an injury arising “out of and in the 
course of the employment” within the Work- 
men’s Compensation Act.—Frazee v. Railroad 
Commission, Cal., 201 Pac. 920. 


46. Negligence of Servant.—An employer 
was not liable for any negligence of its em- 
ployees while playing ball on its premises, 
where they were not so engaged during the 
hours of employment, but during the noon 
hour.—Harrington v. Border City Mfg. Co., 
Mass., 132 N. E. 721. 

47.———Overpayment for Hauling Coal.—Where 
defendant, engaged in hauling coal screenings 
for plaintiff at a fixed price per ton, he paying 
the seller therefor, represented that the price 
had gone up, and was paid accordingly, when 
in fact there had been no advance, held, in an 
action to recover the overpayment, that the evis 
dence did not sustain a verdict for defendant 
on his theory that he was entitled to retain 
the money as a retail dealer selling to plain- 
tiff.—Rundlett Co. v. Morrison, Me., 115 Atl. 247. 

48. Safe Place.—Where it was the custom 
of railroad machinists to use a lighted torch 
while repairing engines, and acetylene gen- 
erators sometimes leaked gas, and gas might 
also escape through the inadvertent disconnec- 
tion of a hose, and an explosion was inevitable 
if the lighted torch came in contact with the 
gas, the employer, in leaving a generator in 
working order while a machinist was repair- 
ing the engine, violated his duty to furnish the 
machinist a safe place to work.—Lewis v. Davis, 
Utah, 201 Pac. 861. 

49. Mw Corporations—Abandonment of 
Street.—Where plaintiffs claim property in a 
street from property line to property line, and 
a bulkhead is erected by the municipality in 
the street from curb to curb, and the action 
sought to be taken by the municipality showed 
the relinquishment of a portion of the street 
was not permanent, but revocable at will by the 
city, such act by the municipality was not an 
abandonment of its street.—Keller v. City of 
Oakland, Cal., 201 Pac. 618. 

50.——Condition of Street.—While a city is 
not liable for mere errors of judgment in adopt- 
ing a plan for street improvement, it may be 
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liable where a defective plan is adopted, result- 
ing from negligence in making the selection, 
rather than from error in judgment.—City of 
Lafayette v. Clark, Ind., 132 N. E. 651. 


51. Defect in Street.—A city making an 
excavation in street paving and refilling the 
same was chargeable with knowledge of the 
condition in which it left the street surface, 
and, if in a dangerous condition, it should have 
been protected or closed; but if reasonably safe 
for ordinary travel, and later a defect ap- 
peared, the city was entitled to notice of such 
defect before liability attached—Jones v. City 
of Binghamton, N. Y., 190 N. Y. S. 542. 


» 82 Delegation of Powers.—An ordinance 
which provides that no permit shall be granted 
for the erection of any structure to be used 








for the sale, at retail or wholesale, of goods, . 


which is intended to be erected within 500 feet 
in any direction along any street where three- 
fourths of the property is used or intended for 
use for residence purposes, until there be filed 
with the municipal authorities written consent 
to the intended use by those representing the 
owners of three-fourths of the property used 
or intended for use for resident purposes with- 
in the limit specified, is invalid, because the 
municipality cannot lawfully delegate the power 
of regulation to a special body of contiguous 
landowners within a limited district, for that 
power, if it exists in the municipal body, is 
legislative, and not administrative, and cannot 
ee ee v. Mravlag, N. J., 115 Atl. 


53. Railroads—Crossing.—A taxi driver killed 
at a railroad crossing was guilty of contribu- 
tory negligence barring recovery for his death 
where a signalman at unobstructed crossing 
signaled him to stop about 80 feet from the 
crossing, and continued the lantern signals and 
shoutings till forced to step aside to avoid be- 
ing run down by the taxi.—Rowart v. Kewaunee, 
G. B. & W. Ry. Co., Wis., 185 N. W. 189. 


54. Sales—Acceptance.—The mere delivery of 
a part of an order taken by seller’s salesman 
does not, standing alone, constitute an accept- 
ance of the order so as to make seller bound 
by the order.—Cecile Costumes v. Michel, N. Y., 
190 N. Y. S. 509. 


55. Street Railroads— Contributory Negli- 
gence.—An automobile passenger who did not 
keep a look out, and who first saw the street 
ear which collided with automobile after the 
machine turned into an intersecting street, when 
the car was only 35 feet away, held not negli- 
gent as a matter of law in absence of circum- 
stances making the junction of the two streets 
particularly angerous.—Coughlin v. Rhode 
Island Co., R. 1., 115 Atl. 323. 


56. Taxation— Tenant in Common.— Where 
the terms of a lease required the lessee to pay 
the taxes, and they were assessed on the 
leased land, together with land reserved to the 
lessor as one parcel, a lien was thereby created 
according to Rev. St. c. 10, § 3, on the whole 
property for the amount of the taxes, and upon 
the lessee’s paying the entire amount of taxes 
to protect his interest the law implies a request 
on the part of the lessor, and the lessee may 
recover the amount which the lessor should 
have paid.—Murray v. Ryder, Me., 115 Atl. 256. 


57. Trade Marks and Trade Names—Unfair 
Competition.—Giving of premiums by manufac- 
turer to salesmen of retailers, with the knowl- 
edge and consent of such retailers, to induce 
the salesmen to push the sale of the manufac- 
turer’s goods, was not “unlawful or unfair com- 
petition,” within the meaning of Federal Trade 
Commission Act, making unlawful unfair meth- 
ods of competition in commerce; such conduct 
of the manufacturer not constituting fraud nor 
unfairness to the public—Kinney-Rome Co. v. 
AN aa Trade Commission, U. 8S. C. C. A., 275 

ed. 5 


58. Trusts—Diverted Property.—A beneficiary 
may pursue and recover trust property improp- 
erly diverted, regardless of change in form, 
providing its identity be established, outside the 
hands of a bona fide purchaser for a valuable 
consideration without notice, or he may hold 





the trustee liable for breach of trust, suing 
on the bond under Rev. St c. 73, § 12.—Miles v. 
Coombs, Me., 115 Atl. 249. 


59. Vendor and Purchaser—Leased Property. 
—A_conveyance of leased property in fee by a 
deed containing no reservations carries with it 
the right to collect the rents.—Barfield Mercan- 
tile Co. v. Connery, Ark., 234 S. W. 481. 


60. Waters and Water Courses—Prescriptive 
Right.—That a pipe across land from a spring 
to a house wore out, and was replaced by an- 
other, is immaterial as regards acquisition by 
og: Glid right.—Spencer v. Jennings, Vt., 115 
Atl.’ . 


61. Wills—Undue Influence.—A letter written 
17 years ago to the testatrix by her mother, 
who died 10 years before testatrix, in which 
testatrix was advised as to the distribution of 
property, received under the mother’s will, and 
which caused no change in the mind of the 
testatrix toward the contestants, did not estab- 
lish undue influence.—In re Bogardus’ Will, N. 
Y., 190 N. Y. S. 5365. ; 


62. Workmen’s Compensation Act—Hazardous 
Occupation.—D. was engaged in hauling water 
for a steam engine used in pulling a road 
grader in the construction of a public highway. 
The team driven by D. became frightened at 
the noise made by the engine and ran away. D. 
was thrown from the wagon and iniured. Held 
that D., at the time of the injury, was engaged 
in a “hazardous occupation” as contemplated 
by the Workman’s Compensation Act.—Board 
of Com’rs v. State, Okla., 201 Pac. 998. 


63. “Housemaid’s Knee.’’—Where employee, 
a carpenter for 19 years, developed “housemaid’s 
knee” from being on his knees scraping and 
polishing floors a few days before he was ais- 
abled, the injury, even if an occupational dis- 
ease, was an “accident arising out of and in 
the course of employment,” within the Work- 
men’s Compensation Act, as “accident” means 
an unlooked for mishap, or untoward event not 
expected or designed.—Standard Cabinet Co. v. 
Landgrave, Ind., 132 N. E. 661. 


64. Minor Employee.—Under School At- 
tendance Act, § 23, prohibiting the employment 
of minors under 18 years at certain highly dan- 
gerous occupations or “other occupations dan- 
gerous to life or limb or injurious to health or 
morals,” and section 22, prohibiting the employ- 
ment of minors under 16 years in a number 
of less hazardous occupations, including mining, 
the two sections being reconcilable, and the 
specific occupation of mining mentioned in sec- 
tion 22 constituting an exception to the occu- 
pations generally included in section 23, a minor 
over 16 years may lawfully be employed in a 
mine so as to bring him within the definition of 
an “employee” in Workmen’s Compensation 
Act, § 76, as amended by Laws 1919, c. 57, § 1.— 
In re Moody, Ind.. 132 N. E. 668. 


65. Risk of Employment.—Where the du- 
ties of an insurance solicitor and collector of 
premiums required him to travel on foot on 
the streets, a locality to which he was required 
to go constituted the place of his employment. 
and the hazard of being assaulted or robbed 
on account of his business, as well as the 
hazard of falling, were incidental to his em- 
ployment, so as to entitle him to compensation 
for irijjuries, though the public generally in that 
vicinity was exposed to the same hazards.— 
Empire Health & Accident Ins. Co. v. Purcell, 
Ind., 132 N. E. 664. 


66. Violation of Not Misdemeanor.—Under 
Workmen's Compensation Law, § 52, as amended 
by Laws 1916, c. 622, § 9, providing that failure 
to secure the payment of compensation “shall 
constitute a misdemeanor and have the effect 
of enabling” claimant to maintain suit for dam- 
ages under section 11, depriving employer of the 
common-law defenses, an employer guilty of 
much misdemeanor is not punishable under Pe- 
nal Law, § 1937, prescribing punishment for mis- 
demeanors when not otherwise fixed by stat- 
ute, since the law itself fixes the punishment, 
consisting of the deprivation of the defenses 
specified.—People v. Donnelly, N. Y.,, 190 N. Y. 
S. 502. 
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